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RIGHTS AND DUTIES OF RURAL LANDOWNERS TO THE
ERECTION AND MAINTENANCE OF PARTITION
FENCES IN PENNSYLVANIA*
PartitionFence Defined
Although the courts of Pennsylvania have never actually defined the term
partition (division) fence, it generally has been held by courts of other jurisdictions
that a partition fence is "a fence erected on the dividing line between the lands of
adjacent owners, where there is no road, alley, or the like between them".' Such
fences are distinguished from exterior fences which are placed within the landowner's own property for his own private use. Obviously, the law gives no rights
nor places any duties upon the adjacent landowners in regard to the erection and
maintenance of exterior fences.
Under the Common Law
Under the common law the owner of land has all the rights and benefits of
ownership, among which is the right to have his lands fenced or unfenced at his
pleasure.2 It follows that the common law places no duty upon a landowner to enclose his land with fences. Of course, as a practical matter, a landowner who
keeps livestock of any kind on his premises must do so at his own peril, for if they
escape onto the land of another, he is held liable for their trespass, whether his land
Asfenced or unfenced, in the absence of agreement, prescription, or statute to the
contrary.8 Be this as it may, a partition fence as the name suggests is not necessarily
erected solely for the purpose of preventing animals from trespassing. Such a fence
also serves to protect real property from trespasses of any sort as well as to indicate
a boundary line and serve as a marker thereof.
Under the prevailing common law authority, partition fences are considered
to be common fences in that they afford the adjacent proprietor the privilege of
using the fence as a part of his enclosure. "If one proprietor encloses his land,
putting his fence on the line, the owner of the adjacent land may avail himself of
the advantage thereby afforded him of enclosing his own land without incurring
any liability to account for the use of his neighbor's fence, although for injuries
to it he will be liable." 4 From this it can be seen that the landowner cannot force
his neighbor to contribute to the cost of erection or maintenance of the fence, even
though the benefits flowing therefrom are reaped by him. Such a rule on the surface seems to be just and reasonable, but a consideration of its many ramifications
*No attempt has been made to include within the scope of this article the methods and procedures for enforcing the rights and duties involved therein under the two applicable statutes.
1 See annotations to 68 Am. Dec. 626.
2 See annotations to 12 L.R.A. 601.
3 Annapolis and Elkridge Railroad Co. v. Richard Brown, 60 Md. 88 (1882); 68 Am. Dec. 626;
49 Am. Dec. 248. For an excellent discussion of the development of the common law rule as applied to landowners keeping cattle on their premises and the effect of the Pennsylvania statute on
the subject: See Barber v. Mensch, 157 Pa. 390, 27 Atd. 708 (1893).
4 Nolan v. Mendere, 77 Tex. 565, 14 S.W. 167, 19 Am. St. Rep. 801 (1890).
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gives it the appearance, at least to this writer, of being an unduly harsh rule which
actually results in an unjust enrichment under many situations. For example, suppose A, the owner of a dairy farm, erects a fence on the boundary line of one of
his pastures. The pasture is bordered by an unusued and unimproved strip of land
owned by B. After the fence is erected, B, who is also a dairyman, turns this unused
and unimproved strip of land into a pasture for his own cattle. Under the common
law rule, B would be exempt from any liability whatsoever in regard to the cost
of erection and maintenance, yet he would have the privilege of availing himself
of all the the advantages flowing therefrom.
Of course, this common law right of a landowner to have his land fenced or
unfenced at his pleasure may be modified or eliminated completely by prescription,6
agreement between the parties,6 or by statute. 7 Statutes have been passed in most
states, including Pennsylvania, eliminating the inequities that result from an application of the rule as would arise in the example mentioned above.
Under Statute in Pennsylvania
In Pennsylvania the whole subject of partition fences has been governed by
statute since the year 1700,8 when the first Fence Law was passed.9 This statute,
however, was rendered a nullity after Section 2 was superseded by the Act of 1842,10
which is the basis for the law on this subject today, and Section 1 was repealed by
the Act of 1889.11
By Section 3 of the Act of 1842, the legislature provided:
"Where any two persons shall improve lands adjacent to each other,
or where any person shall enclose any land adjoining to another's land
already fenced in, so that any part of the first person s fence become the
partition fence between them, in both these cases the charge of such di5 By continuous usage or acquiescence usually for twenty one years or more.
6 By covenant which generally is held to run with the land, binding not only the covenantor but
his heirs and assigns also; or by oral agreement which may be required to be in writing to be binding.
7 "In the United States the whole subject of partition fences is very generally regulated by statute.
Such statutes ordinarily require adjacent owners of improved lands to contribute equally to the maintenance of partition fences, provide for the assignment by fence viewers or other proper officers of
the portion of fence which each owner is to build and maintain, and for the appraisement by such
officers when necessary to the adjustment of the mutual rights of the parties, of the values of the
fences erected or the repairs made and also prescribe suitable methods of enforcing the adjudication
of those officers." 68 Am. Dec. 629.
8 Act of 1700. 1 Sm. Laws 13.
9 This fact led the court in the case of Shriver v. Stephens, 20 Pa. 138 (1852), to state, "The duty
of adjoiners with party (partition) fences to unite in keeping them in repair, if it is not common
law in this country, is very nearly so, for it was declared by Act of 1700"; however, the court
in the case of Palmer v. Silverthorn, 32 Pa. 65 (1858), took exception to this observation and
declared that as between owners of adjoining unimproved lands no right or liability to erect or
maintain partition fences exists at common law and since, as between the owners of adjoining improved properties, the right is there based upon the Act of 1842, the decision implicitly negates its
existence apart from the statute with respect to such properties. See also Scheidy v. Huey, 18 Pa. Dist.
R. 967 (1906), which in addition, implies that the Act of 1842 was superseded by the Act of 1905;
however, the Pennsylvania Supreme Court has thus far neither expressly nor by implication indicated
the obsolescence of the Act of 1842, nor has the legislature repealed it.
10 Act of 1842, March 11, P.L. 62, 29 P.S. 11.
11 Act of 1889, April 4, P.L. 27 (Repealing Act).
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vision fence so far as is enclosed on both sides, shall be equally borne and
maintained by both parties."
It should be noted that an owner of adjacent unimproved lands does not have
the benefits of the statute. It is only in the cas'e of adjacent owners improving their
land up to and adjoining each other, at the unfenced line, or of any improving
of land up to the enclosure of a prior occupant, so that any part of the first person's
fence beGomes the partition fence between them, that the Act of 1842 is applicable.12 Thus, a landowner if he chooses may build a fence within his own boundary
and refuse to permit the owner of the adjoining land to join him. It appears that
the act sanctions this practice by expressly providing for those cases where the first
person's fence becomes the partition fence. Actually, "any other construction would
be inconsistent with the free enjoyment of property."13 Permitting a landowner,
however, to build an exterior fence within the boundary does not mean that he has
authority to remove any portion of the previously existing fence. That fence is common property of the adjoining landholders. The materials are considered to be
dedicated to the realty and any removal without the consent of the other is a
trespass. 14 But even though the fence remains common property, when the builder
of the exterior fence abandons the old fence and builds the new one, he gives up
all rights in the old fence to his neighbor. 15 Consequently, if the neighbor permits
the old fence to deteriorate, that is the neighbor's privilege and the other landowner
has no right to complain.
Although adjoining landowners do have a right under the Act of 1842 to have
a partition fence whenever the provisions of the Act are complied with, they can
agree not to have one. Since the maintenance of the fence is a common duty, it is
within the power of both to waive their right. 16 It would s'eem then that if a real
covenant were properly excuted by the parties, the future right to a partition fence
on the line could be -liminated completely.
The question of when land is deemed to be improved within the meaning of
the statute was considered in the case of Rohrer v. Rohrer." There the court placed
a restricted meaning on the term improved land, holding that if an adjacent owner
abandons the partition fence and places an exterior fence upon his own land thereby
opening a lane to public use, the land is no longer improved land within the meaning of the Act of 1842. In the case of Odenwelder v. Frankenfield,'8 however,
the court, in distinguishing the Rohrer case, held that if the lane were used for a
private use and was not opened to the public, the land would remain improved land
and subject to the Act of 1842. These are the only two cases that have considered
12
18
14
15
16
17
1s

Palmer v. Silverthorn, 32 Pa. 65 (1858).
Painter v. Reece, 2 Pa. 126 (1845).
Smith v. Johnson, 76 Pa. 191 (1874).
See n. 13 supra.
Milligan v. Wehinger, 68 Pa. 235 (1871).
18 Pa. 367 (1852).
153 Pa. 526, 26 At. 97 (1893).
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this point in Pennsylvania, but in other jurisdictions which have statutes with a
similar requirement, the term improved land has been generally interpreted to
mean "land used or employed to good purpose or turned to profitable account".19
There seems to be no reason why this interpretation would not be adopted in
Pennsylvania, if and when a court considered the question in a general manner and
did not restrict its interpretation to a particular and specific set of facts as was done
in the above cited cases.
To be a sufficent fence under the Act of 1842, it must be sturdy enough to
keep cattle off the adjoining landowner's property, but in considering this question
the character and purpose of the fence are the determining factors. The sufficiency
of the fence is determined by fence viewers who may be called upon by either
20
party.
If the fence satisfies the requirenents of the Act of 1842, then it must be located on the boundary line. Consequently, the landowner building the fence has the
right to place it as much on his neighbor's land as on his own. Such an occupancy
of the neighbor's land for this purpose is not considered adverse but by permission, since it is for the benefit and enjoyment of both. 21 If in fact a partition fence
does exist, the duty of contribution to maintain it continues even though the line is
in dispute.22
The legislature has provided that the cost and maintenance of fences between
improved lands shall be borne equally by the owners of the two properties. If
both properties are improved when the fence is built, both owners must share
the original cost and the cost of maintenance equally. 24 If one property is not improved until after the fence is built, "a subsequent owner improving up to the
line becomes liable to the former for only that part of the fence which is just and
reasonable, taking into consideration the quantity of the fence, the length of time
it had been erected, and its condition." 26 "An owner is obligated to contribute to the
cost of a fence only in case he uses it. If he sets a fence wholly within his own land,
the neighbor cannot extend his fence to meet it, nor can the neighbor in such case,
erect a fence on the line and compel the other owner to contribute, Smith v. Johnson,
76 Pa. 191 (1874). If, however, either party desires a division (partition) fence
upon the line, the other party can be compelled, if no fence already exists, even
though he does not desire a fence, to contribute to the cost", 26 assuming that his
land is improved within the meaning of the statute. Of course, under a liberal
19 See annotations to 68 Am.Dec. 632.

Barber v. Mensch, 157 Pa. 390, 27 At. 708 (1893).
Dysart v. Leeds, 2 Pa. 488 (1846).
Stephens v. Shriver, 25 Pa. 78 (1855).
24 Section 3 of the Act of 1842, March 11, P.L. 62, 29 P.S. 11 and Section 1 of the Act of 1905,
April 14, P.L. 162, 29 P.S. 41, as amended by Act of 1925, May 2, P.L. 490; as amended by Act of
20
21
22

1949, April 6, P.L. 393.

Section 2 of the Act of 1905, see n. 24 supra.
26 Nicholson, Pennsylvania Law of Real Estate, § 48, p. 58, (3d ed., 1929). To the same effect,
Robey, Real Estate and Conveyancing in Pennsylvania, § 301, P. 304, (1922).
26
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interpretation of the statute nearly all land in Pennsylvania today would be improved.
An interesting question arises when the person who built the fence conveys
his interest in the land before he has received contribution. To whom is the duty
to contribute for the cost of the fence, the grantor or the grantee? There seems to
be very little authority upon this point and what authority there is rests upon an
interpretation of each individual statute. The Missouri statute has been interpreted
to mean that the right of recovery passes to the grantee if the builder sells his
land before he has received contribution.2 7 The rationale of this interpretation is
based upon a provision requiring payment of one-half the value of the fence to be
made to "the owner of such fence already erected". 28 Consequently, when the
grantee purchases the land with the fence on it, he becomes owner and possessor of
whatsoever right his grantor had in the fence. There is, however, contrary authority
to the effect that the grantee does not succeed to the interest of the grantor. The
Illinois Fence Law provides for contribution to the owner for a just proportion
of the value of the fence at the time it becomes a partition fence. Once the right
to contribution is vested in the grantor, it can not pass to the grantee because "this
right, being a mere chose in action, is not the subject of assignment". 29 It is
doubtful whether such an argument would ever be advanced today, and it certainly
would not be valid in Pennsylvania. Nevertheless, the question is still open in Pennsylvania. It would appear that a valid argument could be maintained against the
passing of the right to the grantee, since, if both properties are improved when
the fence is built (as stated above nearly all land in Pennsylvania would be improved
under a liberal interpretation of the statute), both owners must share the original
cost of construction equally. This could be interpreted to mean the parties involved
at the time the fence was built. In addition an analogy could be drawn to the
Pennsylvania Party Wall Statute3° which has been interpreted to make the right
to compensation for party walls pass with the land, unless reserved, until the wall
is used at which time it vests in the owner and can not be passed from him by his
subsequent conveyance of the property, even though no reservation of the right
has been provided for.8 1 Applying this reasoning to partition fences, it could be
argued that if the properties were improved at the time the fence was built, the
adjoining landowner would be using the fence from the time of its creation, thereby vesting the right to contribution in the builder. It would then follow that the
grantee would not succeed to the grantor's right. Be this as it may, it appears to this
writer that the better view would be to pass the right to the grantee, since the cost
of the fence less depreciation would actually be included in the purchase price of
the property. Therefore, it would seem that the grantee, rather than the grantor,
27 Brawner v. Langton, 57 Mo. 516 (1874).
28 Ibid.
29 Hale v. Andrews, 75 111. 252 (1874).

80 Act of 1849, April 10, P.L. 600, § 4, 21 P.S. 15.
81 Lea v. Jones, 209 Pa. 22, 57 Ad. 1113 (1904).
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would be the person entitled to the contribution from the adjoining landowner. This
factor must have been considered by the framers of the legislation, and since passage
of the right to contribute is not expressly prohibited, it could be argued that the
legislative intent was to pass the right to a successor in interest.
In Conclusion
At common law "if a landowner chose to fence his land, he could erect his
fence only upon his own land, and could extend no part of it upon the land of his
neighbor without leave".,2 It would seem then that the Pennsylvania Fence Laws
have eliminated completely the common law rule that a landowner has a right to
have his land fenced or unfenced at his pleasure. Under today's laws either has a
right to place a fence on the line when he improves his land. By doing so a corresponding duty arises on the part of the other to respect its existence and leave it
undisturbed.
Even though the common law rule apparently has been eliminated, these fence
laws have not infringed upon a landowner's right to the free enjoyment of his
property. If his land is unimproved at the line, then he is not receiving any benefit
from the fence and cannot be forced to contribute to the cost of construction or
maintenance. His only duty towards his neighbor, as mentioned above, is respect
for the structure. To that extent he is obligated.
Allan W. Holman, Jr.
Member of the Middler Class
82 See annotations to 68 Am. Dec. 626.

